AGENDA
LEBANON CITY COUNCIL
JULY 24, 2019
9. NEW BUSINESS:
9.B – DISCUSSION AND SET PUBLIC HEARING FOR AUGUST 7, 2019:
PILOT AGREEMENT WITH REVISION ENERGY
BACKGROUND
On May 15, 2019, the City Council took action to authorize the City Manager to enter into a
forty-year Power Purchase Agreement (PPA) with Revision Energy for the installation of solar
photovoltaic systems at eight (8) locations throughout the City.
The PPA and state law require the City to address the subject of real estate taxes. Ordinarily,
the real estate involved in a solar project would be privately owned and taxable. The systems
that ReVision are installing qualify as “renewable generation facilities,” and while all are on Cityowned lands/buildings, they will be owned by ReVision Energy until the City chooses to exercise
its option to purchase them. In accordance with RSA 72:73-74, the owner of a “renewable
generation facility” may qualify for a payment-in-lieu-of-taxes (“PILOT”) agreement, subject to
the City Council holding a public hearing and approving the agreement.
The proposed PPA requires that a PILOT agreement be approved. Attached is a draft PILOT
agreement for Council’s review along with a letter from Attorney Fulton providing further
explanation.
ACTION
The Council is requested to consider the following motion:
MOVED, that the Lebanon City Council hereby schedules a public hearing for
Wednesday, August 7, 2019, beginning at 7:00pm in Council Chambers, City Hall, for the
purpose of receiving public input and taking action on a Payment In Lieu Of Taxes
(PILOT) Agreement with ReVision Energy.
Included in this Section:
1. July 16, 2019 Letter from Attorney Adele Fulton, Drummond Woodsum; re: PILOT
Agreement for Solar Power Purchase Agreement
2. Draft PILOT Agreement
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Drummond 'VG_

Adele M. Fulton
Admitted in NH

A TTORNEYS AT LAW

207.771.9210
afulton@dwmlaw.com
78 Bank Street
Lebanon, NH 03766-1727
603.448.2221 Main
603.448.5949 Fax

July 16, 2019
Lebanon City Council
Mr. Shaun Mulholland, City Manager
City of Lebanon
51 North Park Street
Lebanon, NH 03766
Re:

PILOT Agreement for Solar Power Purchase Agreement

Dear Council and Mr. Mulholland,
The Solar Power Purchase Agreement("PPA") with ReVision Energy Inc., and state law,
require the City to address the subject of real estate taxes. Ordinarily, the real estate involved in
the solar project would be taxable. However, under RSA 72:73-74, the owner of a "renewable
generation facility" may qualify for a payment-in-lieu-of-taxes ("PILOT") agreement, subject to
the City Council holding a public hearing and approving the agreement.
The project that ReVision will construct on City property qualifies as a renewable
generation facility, and the PPA requires that a PILOT agreement be approved. Enclosed is the
draft PILOT agreement proposed for Council approval. This PILOT agreement is expected to have
more utility than solely for the City's PPA;it will be available as a boilerplate for other landowners
installing renewable generation facilities in the City that seek PILOT agreements.
Simply put, the agreement establishes an annual PILOT formula that ReVision must pay
to the City based on total revenue generated by the City's solar project during each calendar year
multiplied by five percent (5%). The PILOT must be paid to the City before the end of each tax
year, or by March 1st.
ReVision requires taxes related to solar projects be paid by the purchasers ofthe electricity,
which in this case is the City. As a result, under the PPA the City will pay the PILOT due on behalf
of ReVision. The estimate for the annual PILOT amount is $4,600.
As with all PILOTs, this PILOT will be treated as anticipated revenue to the City to be
used to offset the expenses of the City-, school- and county-approved budgets. (All PILOTs are
reported on the Form MS-1, the Summary Inventory of Valuation, along with the value of all other
real estate in order to set the City's tax rate. See RSA 21-J:34, 35; see also Rev 1707.03.) After
the tax rate is set based on all anticipated revenue (including PILOTs), the City collects all taxes
and other revenue from taxpayers, and the revenue is then shared with the school district and
county so they can meet their expenses. See, generally, RSA 21-J:3, XIII.
800.727,1941 I dwmlaw.com
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Practically speaking, as is customary with taxes or PILOTs,that process means that some
portion of the annual PILOT generated by the City's solar project (that the City will pay) will be
shared, on a pro-rata basis, with the school district and county. My understanding is that, even with
the City making the annual PILOT payment,the project is still revenue-positive for the City.
If the City decides to purchase the solar facilities, which is an option under the PPA, the
PILOT agreement will become unnecessary and moot, as the City's real estate is tax exempt under
RSA 72:23. The agreement on taxes, through use of the attached PILOT agreement, is only
required now due to the use of City real estate by another entity that would ordinarily pay taxes.
Please let me know if there are any questions.
Sincerely,

2Zgfzip__)4)
Adele M. Fulton
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PAYMENT IN LIEU OF TAXES AGREEMENT
This Payment in Lieu of Taxes Agreement (hereinafter “PILOT Agreement” or “Agreement”) is
entered into with the effective date of ___________________ by and between the City of Lebanon, a New
Hampshire municipal corporation, of 51 North Park Street, Lebanon, New Hampshire, 03766 (hereinafter
the “City”) and ReVision Solar Impact Partners LLC, a Maine limited liability company with offices at
758 Westbrook Street, South Portland, ME 04106 (hereinafter “ReVision” or the “Taxpayer”). The City
and ReVision may each be referred to as a “Party” or collectively as the “Parties”.
WHEREAS the Parties intend to enter into a Solar Power Purchase Agreement and Site License
(“PPA”) whereby ReVision and its Financing Party (as defined in the PPA) would construct and operate
solar photovoltaic arrays at eight separate sites (“System”) with an expected total System size of 833.34
DC kW (panel nameplate capacity) and 740.86 AC kW (inverter rating) in the City of Lebanon;
WHEREAS under the PPA ReVision and/or its Financing Party will own equipment and other
personal property comprising the System that would be located and attached to various buildings and land
owned by the City (“Facilities”), which Facilities are on parcels or tracts of ground that are listed in the
attached Exhibit A (hereinafter the “Premises”);
WHEREAS, once constructed and operating, the above-described interconnected System, Facilities
and Premises are intended to provide a significant portion of the City’s electrical energy needs (hereinafter
collectively referred to as “the Project”);
WHEREAS New Hampshire law requires that all real estate, whether improved or unimproved, be
taxed unless otherwise provided in law;
WHEREAS NH RSA 72:23, I requires that any municipal real estate that is used or occupied by a
person or organization other than the municipality be taxed unless otherwise provided;
WHEREAS said state law authorizes the City to enter into a PILOT agreement where the Project
shall constitute renewable energy facilities pursuant to RSA 72:73;
WHEREAS it is in the best interests of the City to encourage renewable energy generation as
intended by the PPA and to enter into this PILOT Agreement related thereto under RSA 72:74; and
WHEREAS the Parties intend to execute a PPA in combination with this PILOT Agreement; and
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WHEREAS the City understands and agrees that ReVision Solar Impact Partners LLC may assign
its interests in the PPA and this PILOT Agreement to a Financing Party in accordance with Exhibit 4,
Section 20.a. of the PPA;
NOW THEREFORE, for good and valuable consideration, the sufficiency of which is hereby
acknowledged, the City and ReVision agree to enter into this voluntary PILOT Agreement pursuant to RSA
72:74 as follows:
I. Definitions
“Commercial Operation Date” (or “COD”) shall be the date Taxpayer gives the City written notice that the
System is mechanically complete and capable of providing electric energy to the City. Under the PPA, the
Commercial Operation Date is expected to occur on December 31, 2019.
“Calendar Year”' shall mean the period beginning on January 1 and ending on December 31 of each year
during the term of this Agreement.
“Gross Revenue” shall mean the total revenue of the Project received by ReVision during a Calendar Year
resulting from the sale, trade or auction of electrical energy and capacity or of any Environmental Attributes
including Renewable Energy Certificates (“RECs”) pursuant to the PPA, but not including any one time
tax credits, incentives or rebates.
“Payment in Lieu of Taxes” (or “PILOT”) shall mean all payments made by ReVision to the City under
this Agreement in lieu of any and all ad valorem taxes that would otherwise be assessed by the City and
due from ReVision to the City.
“PILOT Rate" shall mean the percentage rate as set forth in Section II below used in the formula to calculate
the PILOT due to the City.
"Power Purchase Arrangement'' shall mean any agreement or agreements pursuant to which electrical
energy produced by the Project is sold, including the sale, trade or auction of RECs, any Environmental
Attributes or capacity payments.
The “Project”, as defined above as the System, the Facilities and the Premises, shall also include any and
.•

all real and personal property owned by ReVision or used in the production of electric energy at the Project,
including the land, all rights, easements, licenses and other interests thereto, as well as transmission lines
from such facility and other improvements situated thereon which are necessary or incidental to the
production of electrical energy at the Project.
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“Tax Year” shall mean the period beginning on April 1 and ending on March 31 of the following calendar
year during the term of this Agreement.
II. Payments in Lieu of Taxes
A.

ReVision shall pay to the City, during each Tax Year that occurs after the Commercial Operation

Date during the term of this Agreement, voluntary payments in lieu of taxes. The First Tax Year after the
COD is expected to begin on April 1, 2020.
B.

The amounts of PILOT payments shall be, each Tax Year, the Project’s Gross Revenue applicable to

the preceding Calendar Year multiplied by the PILOT Rate.
C.

The PILOT Rate for each Tax Year during the term of this Agreement shall be five percent (5%).

D.

Said PILOT payments shall fulfill ReVision’s obligation for the payment of any ad valorem taxes

due to the City for the taxable value of ReVision’s real property interests in the City of Lebanon.
III. Effective Date and Term; Expiration or Termination of Agreement; Renewal
A.

This Agreement shall take effect upon execution. The obligation to make PILOT payments shall

begin with the First Tax Year after the Commercial Operation Date and shall remain in full force and effect
for a period of six (6) Tax Years subsequent to the Commercial Operation Date. This Agreement shall
expire at the conclusion of the sixth (6th) Tax Year after the Commercial Operation Date. The sixth Tax
Year is expected to conclude on March 31, 2026.
B.

This Agreement may be renewed at the option of the Parties, subject to the provisions of RSA 72:74

and any other requirements imposed by law or regulation. If either Party seeks to renew this Agreement, it
shall give notice to the other Party no earlier than October 1 and no later than January 1 of the sixth (6th)
Tax Year. However, neither Party shall be obligated to renew or extend this Agreement upon its expiration
or earlier termination. Upon either expiration or termination of this Agreement, the Project shall be taxable
as required by RSA 72:74.
C.

In the event the PPA is terminated prior to the end of the sixth (6th) Tax Year for reasons other than

those listed in Section VII, this Agreement shall terminate at the conclusion of the Tax Year when
termination of the PPA has occurred. For example, if termination of the PPA occurs in July 2021, this
PILOT Agreement will terminate on March 31, 2022.
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IV. Payment Due Date, Certification of Information and Enforcement
A.

Each Tax Year, between February 1 and no later than March 1, ReVision shall present to the City a

statement certifying the accuracy of, and containing, the following information:
1. ReVision’s Gross Revenue for the immediately preceding Calendar Year;
2. The amount of the PILOT due for that Tax Year.
3. Copies of all invoices issued and paid for all sales, trades and auctions applicable to the immediately
preceding Calendar Year pursuant to all Power Sales Arrangements.
B.

In addition to the information presented to the City in the preceding paragraph, ReVision shall submit

the PILOT payment due under this Agreement to the City between February 1 and no later than March 1
before the end of each Tax Year.
C.

Failure to pay any portion of the PILOT by the due date may be deemed a breach of this Agreement.

In the event that ReVision fails to make any payments as required herein, the City shall be entitled to all
rights and remedies available to the City for the collection of property taxes as contained in New Hampshire
RSA Chapter 80, as amended, as if the PILOT is a tax, including without limitation a statutory lien on
ReVision’s taxable real estate interests or the imposition of statutory interest on the amount due. As the
amount of the PILOT relies on ReVision’s annual Gross Revenue from the Project as well as the PILOT
Rate herein and not on a valuation of ReVision’s taxable interests in property, ReVision hereby waives any
alternative tax options, statutory appeal rights and/or remedies under Title V of the New Hampshire Revised
Statutes Annotated that may become applicable during the effective period of this Agreement.
D.

The final PILOT payment shall be due and payable on or before March 1 of the fifth (5th) Tax Year

of this Agreement (or in the event of an earlier termination, on or before March 1 of the applicable Tax
Year), based on the Gross Revenue through the end of the preceding Calendar Year.
E.

The obligation to make all PILOT payments, and to pay all interest and penalties assessed on the

same if applicable, shall survive the expiration or earlier termination of this Agreement.
V. Audit
Upon giving reasonable advance notice to ReVision, the City shall be entitled to inspect ReVision’s
accounts and records relating to the Project during normal business hours to verify the accuracy of the
amount of the PILOT for a Tax Year, or to cause such accounts and records to be examined by independent
certified accountants mutually agreed upon by the Parties. The cost of any such audits when performed by

4

Lebanon City Council
July 24, 2019
Page 80

independent certified accountants shall be borne (i) by ReVision if the PILOT calculated by the accountants
exceeds that determined by ReVision by more than 10 percent, or (ii) by the City if such audit shows that
the PILOT as determined by ReVision was within 10 percent of the corrected number or overstated. The
Parties hereby agree that, if such accountants determine that a different amount of PILOT was due,
ReVision shall, within sixty (60) days of receipt of the audit report, pay the additional amount due to the
City or the City shall refund the excess amount collected to ReVision, as the case may be. Interest shall
accrue on any such additional amount due from ReVision as a PILOT pursuant to RSA Chapter 80.
VI. Minimum Annual PILOT
Notwithstanding the actual Gross Revenue of the Project applicable to any Tax Year, ReVision shall make
a Minimum Annual PILOT payment to the City in the amount of Four Thousand Dollars ($4,000) on or
before March 1st in the manner described above in Section IV.
The Minimum Annual PILOT recognizes that the City must develop an annual budget based on reasonably
certain anticipated revenue and that, but for this Agreement, all Project-related real property used or
occupied by ReVision would pay ad valorem taxes on an annual basis regardless of ReVision’s actual Gross
Revenue. If the Gross Revenue and PILOT Rate set forth in Section II results in a PILOT payment for any
Tax Year that is greater than the Minimum Annual PILOT due, only the amount calculated under Section
II is due and payable for the applicable Tax Year. If the Gross Revenue and PILOT Rate set forth in Section
II results in a PILOT payment for any Tax Year less than or equal to the Minimum Annual PILOT, the
Minimum Annual PILOT amount shall be due and payable to the City instead.
VII. Changes in Use of the Property/Changes in Law
In the event that the Project owned or operated by ReVision no longer qualifies as a “Renewable Generation
Facility” under RSA 72:73, this PILOT Agreement shall no longer apply to the Property as of the date of
the change in use and shall terminate.
In the event that any portion of the Project owned or operated by ReVision is used, occupied, leased,
transferred, or sold to a third party that is not engaged in generating and selling electricity at the Project,
this Agreement shall no longer apply as of the date of the transfer to, or use or occupation by, the third party
and shall terminate.
In the event there is a change in law that becomes applicable or is deemed applicable to the Project during
the effective period of this Agreement that materially affects the interests of either Party, including but not
limited to a tax credit or tax exemption that may reduce or eliminate the PILOT payment (including the
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minimum payment if applicable), the Parties agree to revisit and amend this Agreement as may be
reasonably appropriate at such time.
VIII. Miscellaneous
A.

This Agreement does not intend to address ad valorem or other taxes, fees, charges, assessments or

payments for property (real or personal) other than property that is part of the Project as defined herein.
B.

This Agreement shall be binding on the City and Taxpayer and their successors and assigns. ReVision

may assign its interests in this PILOT Agreement pursuant to Exhibit 4, Section 20.a. of the PPA provided
that it provides written notice to the City within 60 days following the assignment.
C.

This Agreement and the performance hereof shall be governed by, and construed in accordance with,

the laws of the State of New Hampshire.
D.

Any controversy arising out of this Agreement may be settled by the assistance of a neutral party

through non-binding mediation and/or binding arbitration. In either form of ADR, each party shall bear its
own respective costs, expenses and attorneys’ fees.
If the parties choose arbitration, the parties shall set forth in writing a submission agreement that agrees on
the scope of the issue(s) for the arbitrator to decide and select an arbitrator. In the event the parties are
unable to agree on the issue and scope of dispute prior to submission to arbitration, the dispute will be
resolved in court. The arbitrator shall adopt appropriate arbitration rules similar to the American Arbitration
Association or any other arbitration procedure. The place of arbitration shall be in Lebanon, New
Hampshire. The arbitration hearing shall be held within thirty (30) days after the notice of arbitration is
delivered by one party to the other party, unless otherwise agreed. In the event the parties are unable to
agree on the arbitrator, then application may be made to the Grafton County Superior Court under RSA
Chapter 542, or the dispute will be resolved in court.
The arbitrator shall have the power solely to construe or apply the terms of the Agreement or to issue an
order to cure a violation in order for the parties to implement its terms. New Hampshire law shall not be, in
any way, abridged or limited by the Agreement and in the event of any inconsistency, New Hampshire law
shall prevail. Moreover, the arbitrator shall have no power to change, add to, subtract from, modify or
amend any of the terms or provisions of this Agreement and any errors of law in any award of an arbitrator
shall be reviewable in an appeal to court in addition to those issues that are reviewable under RSA Chapter
542.
Nothing herein relative to dispute resolution shall diminish or interfere with the right of either party to
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terminate the Agreement due to the default of the other party or to seek declaratory, injunctive and other
relief in court.
E.

All notices, requests, and other communications hereunder shall be in writing and shall be deemed to

have been satisfactorily delivered to the other Party when delivered in hand to such Party or mailed by
certified mail, postage prepaid, return receipt requested, and addressed to:
If to Taxpayer: Mr. Fortunat Mueller, Managing Member
ReVision Solar Impact Partners LLC
c/o ReVision Energy Inc.
758 Westbrook Street
South Portland, ME 04106
If to the City:

F.

Mr. Shaun Mulholland, City Manager
City of Lebanon
51 North Park Street
Lebanon, NH 03766

The Section headings herein are for reference and convenience only and shall not affect the

interpretation hereof.
G.

This Agreement may be executed in any number of counterparts, each of which when so executed

shall be an original, but all of the counterparts together shall constitute one and the same instrument.
H.

If any terms of this Agreement or the application thereof to any person or circumstances shall, to any

extent, be invalid, or unenforceable, the remainder of this Agreement, or the application of such term or
provision to persons or circumstances other than those as to which it is held invalid or unenforceable, shall
thereby, and each term and provision of this Agreement shall be valid and enforced to the extent permitted
by law.
I.

The City represents and warrants that it has all the requisite statutory power and authority to enter

into this Agreement and the signatories hereto represent and warrant that they have all the requisite power
and authority to bind the respective Parties to the terms of this Agreement.
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IN WITNESS WHEREOF, the Parties hereto have caused this instrument to be executed and effective as
of the day and year when fully executed below.
CITY OF LEBANON

REVISION SOLAR IMPACT PARTNERS LLC

Dated: ______________________________

Dated: _________________________________

____________________________________
Shaun Mulholland, City Manager
Duly Authorized

_______________________________________
Fortunat Mueller, Managing Member
Duly Authorized
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EXHIBIT A

The parcels or tracts of real estate owned by the City of Lebanon, on which the System is to be located and
attached, are as follows:

1. City Hall, 51 North Park Street, Lebanon, NH (Tax Parcel ID 91-246)
2. Department of Public Works Garage, 181 Dartmouth College Highway, Lebanon, NH (Tax Parcel
ID 108-23)
3. Department of Public Works Administration Building, 193 Dartmouth College Highway, Lebanon,
NH (Tax Parcel ID 108-23)
4. Kilton Library, 80 Main Street, West Lebanon, NH (Tax Parcel ID 72-71)
5. Lebanon Landfill and Recycling Building, 370 North Plainfield Road, West Lebanon, NH (Tax
Parcel ID 157-3)
6. Lebanon Landfill Maintenance Building, 370 North Plainfield Road, West Lebanon, NH (Tax
Parcel ID 157-3)
7. Lebanon Police Station, 36 Poverty Lane, Lebanon, NH (Tax Parcel ID 117-1)
8. Lebanon Wastewater Treatment Plant, 28 Market Street, West Lebanon, NH (Tax Parcel ID 1012)

Reference is made to Exhibit 2 of the PPA between the Parties with further description of the System,
Facilities and Premises, which is incorporated hereto by reference.
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