AGENDA
LEBANON CITY COUNCIL
JULY 24, 2019
9. NEW BUSINESS:
9.A – SOLID WASTE DISPOSAL AGREEMENT WITH
THE TOWN OF CORNISH, NH
BACKGROUND
The Town of Cornish is requesting the City enter into a Municipal Solid Waste Agreement with
them for disposal of the community’s trash at the landfill. Solid Waste Manager Marc Morgan
has reviewed their request and does not see the disposal of waste from Cornish as a negative
impact on the landfill. Mr. Morgan’s assessment is attached for your review, as is a draft
Municipal Solid Waste Agreement.
ACTION
The City Council is requested to consider the following motion:
MOVED, that the Lebanon City Council hereby authorizes the City Manager to enter into a
Municipal Solid Waste Agreement with the Town of Cornish, NH as presented in the July
24, 2019 City Council Agenda Packet.
Included in this Section:
1. February 16, 2019 Request by the Town of Cornish to utilize the Lebanon Landfill
2. June 11, 2019 Assessment by Solid Waste Manager Marc Morgan re: Impact of Town of
Cornish, NH on Lebanon Landfill
3. June 17, 2019 Letter to Cornish Board of Selectmen from City Manager Shaun Mulholland
re: Use of Solid Waste Facility
4. July 2019 Draft Municipal Solid Waste Agreement between the Town of Cornish and City of
Lebanon
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CITY OF LEBANON
DEPARTMENT OF PUBLIC WORKS
193 Dartmouth College Hwy
Lebanon, NH 03766
Solid Waste Division

June 11, 2019
RE: Impact of Town of Cornish, NH on Lebanon Landfill
The Town of Cornish has submitted a request to the City of Lebanon to utilize the Lebanon landfill for
disposal of its municipal solid waste. The community of 1,600 people operates a small transfer station
on Rt 120. This facility generates approximately 120 tons annually. The total amount of waste
generated within the community is estimated at nearly 900 tons. I wouldn’t anticipate receiving all of
Cornish’s waste; the potential amount of waste delivered to the landfill from Cornish would be about
500 tons annually.
Cornish’s 500 tons represents only 1% of the waste managed at the Lebanon landfill. Even the total
amount of estimated waste generated within the community represents on 2% of the waste in Lebanon.
This additional waste would result in an additional $35,000 in revenues and not have a noticeable
impact on the operation or disposal capacity for the site.
In short, the Town of Cornish, although an additional community, would not impact disposal projections
and/or infrastructure.
Our current solid waste permit with the NHDES also allows us to receive waste from Cornish. The City
would only need to obtain a memorandum of understanding with the Town.
If you have questions regarding this, please feel to let me know.
Marc Morgan
Solid Waste Manager
City of Lebanon
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MUNICIPAL SOLID WASTE
AGREEMENT
between
CITY OF LEBANON, NH
and
TOWN OF CORNISH, NH

July 2019
Lebanon City Council
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Agreement made this __________ day of
, 2019 by and between the City of Lebanon, a
municipal corporation existing in Lebanon, the County of Grafton, and State of New Hampshire
(CITY), and the Town of Cornish, NH, a municipal corporation existing in County of Sullivan, and
State of New Hampshire (TOWN), as follows:
WHEREAS, the CITY presently owns and operates a Landfill facility (LANDFILL) located off Route
12A in West Lebanon, New Hampshire, and
WHEREAS, there is sufficient capacity in the LANDFILL to allow continued use by other towns, and
WHEREAS, the CITY is willing to provide this service on a commercial basis to such towns,
NOW THEREFORE, in consideration of the mutual promises and undertakings of the parties as set
forth below, it is AGREED:
1.

The CITY shall accept and dispose of residential and commercial solid waste generated by the
residents and property owners of the TOWN, in accordance with the terms and conditions and
limitations as set forth in the Agreement.

2.

Definition of Acceptable Waste, Unacceptable Waste and Hazardous Waste:
Acceptable waste means (a) household garbage, trash, rubbish and refuse, originating and
collected within the boundaries of the TOWN of the kinds normally collected or disposed of as a
result of residential and commercial pickup, but excluding Hazardous Waste and Unacceptable
Waste;(b) such types of commercial and light industrial office type waste originating and
collected with the boundaries of the TOWN as are normally collected or disposed of by Town,
but excluding Hazardous Waste and Unacceptable Waste.
Unacceptable Waste means (i) pathological and biological waste, oil and other petroleum
products, oil sludge, cesspool or other human waste, human remains, street sweepings, large
machinery and equipment such as automobile and vehicular parts, trailers, agricultural
equipment, marine vessels, farm and other large machinery, wire and cable from industrial
sources, foundry sands, tree stumps, liquid washing and slurries, explosives (including
ammunition and firearms), radioactive materials; (ii) any item of waste exceeding six feet six
inches in any one of its dimensions; (iii) animal remains, dirt, concrete and other inorganic
construction material and demolition debris, and chemicals from commercial or industrial
sources such as cleaning fluids, petroleum products, paints, acids, caustics, pesticides,
insecticides, poisons, drugs or other materials the landfilling of which the CITY reasonably
believes would pose a threat to health, safety or the environment; (iv) any waste which would
violate or cause the violation of any rule, regulation, judicial decision, order or action of any
federal, state, or local government having jurisdiction over the Landfill; (v) vehicular tires; (vi)
yard waste; (vii) Hazardous Waste.
Hazardous Waste means (i) waste containing explosive, toxic or pathological substances, (ii)
waste defined or classified as hazardous waste at any time under the Resource Conservation and
Recovery Act, as amended, NH RSA 147A as amended, or any other applicable federal, state or
local law, or any regulation thereunder, or waste defined by any applicable federal, state or local
law or any regulation thereunder as low-level or high-level radioactive waste; (iii) waste
prohibited from landfilling in a landfill such as the Lebanon landfill due to its toxic nature; (iv)
containers which hold or which have previously held waste described in (i), (ii), and (iii) above.
If any governmental entity having jurisdiction shall determine that any substances which are not
as of the date of this Agreement, considered harmful or of a toxic nature or dangerous, are
harmful, toxic or dangerous, such substances shall thereafter be deemed Hazardous Waste.
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3.

Landfill Operation:
A.

The CITY shall be responsible for the operation of the LANDFILL in accordance with
applicable State and Federal laws, rules and regulations.

B.

Compliance with City Code 97: There is presently in effect in the CITY, Lebanon
Code Chapter 97, "Sanitary Landfill Regulations", which governs and regulates the
operation of the LANDFILL. A copy of Chapter 97 is attached as Appendix A to this
Agreement. All persons using the LANDFILL, including the TOWN are bound by
Chapter 97. Chapter 97 may be modified by the CITY from time to time, and such
modifications to Chapter 97 shall apply. In the event that the terms of a modification to
Chapter 97 substantively conflicts with the terms of this Agreement, the terms of
Chapter 97 as amended, or its successor, shall govern.

C.

Delivery of Waste: All solid waste delivered to the LANDFILL by certified waste
transporters shall be weighed by the CITY. The CITY shall operate and maintain
motor truck scales at the LANDFILL, calibrated to the accuracy required by applicable
State regulations. The weight record shall contain the gross weight, tare weight (empty
truck weight), net weight, date and time of transaction, vehicle identification and town
of origin. The CITY shall provide written confirmation of the weight record as
requested by the vehicle operator.
The CITY shall maintain daily records of the total tonnage of waste, which shall be the
basis for billing and payment.
Upon delivery and weighing of the solid waste, the scale attendant shall direct
the vehicle operator to the appropriate area of the LANDFILL to dispose of the waste.
The CITY may inspect the contents of any vehicle delivering waste to the LANDFILL to
determine its composition, point of origin and conformance with the terms and conditions
of this Agreement. Any vehicle found to be delivering Unacceptable Waste, Hazardous
Waste, or solid waste from a town without a disposal agreement with the CITY shall be
required to reload the waste and remove it from the LANDFILL without cost to the CITY.
In addition to removal of the solid waste, the vehicle operator may be subject to
fines or
penalties as provided in Chapter 97.
Although the CITY has the authority but not the obligation to inspect all incoming solid
waste and reject any solid waste known to contain Unacceptable Waste, the ownership
and liability for any concealed Unacceptable Waste remains with the generator of the
waste and not the CITY.
The TOWN shall have the obligation to deliver all Acceptable Waste which the TOWN
controls (and for which the TOWN pays) to the LANDFILL. Acceptable Waste generated
within the TOWN but collected by certified waste transporters may also be delivered to the
LANDFILL.

D.

Temporary Shutdown: If, for any reason, the LANDFILL is shutdown temporarily and
the CITY is unable to accept waste from the TOWN, the CITY shall give notice to the
TOWN as to the reason for the shutdown and the expected duration. The CITY shall use its
best efforts to return the LANDFILL to active service as soon as possible. After the
LANDFILL has been placed back into service, the CITY and TOWN shall cooperate in
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the disposal of the solid waste that has accumulated over the period of the shutdown,
including the extending of the hours when solid waste shall be accepted. The CITY shall
neither be liable for alternate waste disposal during any shutdown, nor for any costs
incurred by TOWN as a result of such shutdown.
4.

Tipping Fees: For waste delivered by certified waste haulers, tipping fees shall be based on the
actual tons of solid waste delivered at the then current rate per ton as specified by Chapter 97
(the "Commercial Tipping Fee").
Tipping fees for waste delivered directly by or on behalf of the TOWN, and paid for by the
TOWN, shall be based on actual tons delivered times a cost per ton calculated in accordance with
the following formula (the "Municipal Tipping Fee"):
The Municipal Tipping Fee shall be based on , at a maximum, the full cost of ownership and
operation of the Lebanon landfill facility, including repayment of all landfill related capital,
operating and management costs, closure and long-term maintenance set asides in accordance
with NHDES requirements, funding of capital reserve accounts for equipment replacement,
costs incurred for future expansion activities, all other costs of landfill ownership and operation
incurred by the City of Lebanon including, but not limited to, all such costs in accordance with
GAAP, and a payment to the City of Lebanon equivalent to $10 per ton of solid waste received
inflated from January 1, 1996 to the date of consideration by the change in the Consumer
Price Index, Boston. The maximum Municipal Tipping Fee is to be calculated annually based
on the total costs as outlined above divided by all tons (commercial and municipal)
anticipated to be received in the next contract year.

The Commercial Tipping Fee shall be set by the CITY from time to time as may be in its business
interest. The Commercial Tipping Fee will likely be different from, and may be higher or lower than,
the Municipal Tipping Fee.

5.

Payment of Tipping Fees by Town: All users shall be billed by the CITY periodically.
Payments shall be due as stipulated in Chapter 97.

6.

Term: This Agreement shall be in effect until such time as either the TOWN or the CITY gives
written notice of termination to the other party at least one (1) year in advance of such
termination. The minimum term shall extend through the completion of Phase II-B of the lined
LANDFILL, and subsequently through the completion of Phase II - C, if constructed by the
CITY, unless this Agreement is terminated by either the CITY or the TOWN one (1) year prior
to the filling to completion of the previous phase. It is the initial intent of both the CITY and the
TOWN to provide for long-tem solid waste disposal through the completion of Phase II of the
LANDFILL. The term may be extended to a possible future Phase III expansion if agreed to in
writing by both parties.

7.

Termination of this Agreement by CITY for Default: The CITY shall have the right to
terminate this Agreement with the TOWN in the event that the TOWN does not comply with the
terms and conditions herein, including compliance with Chapter 97. Prior to such termination,
the CITY shall give notice to the TOWN in writing as to any and all terms and conditions
breached and the TOWN shall have thirty (30) days after receipt of the notice to cure such
breach by complying with such terms and conditions. If the CITY in its sole discretion
determines that the TOWN has failed to remedy such defects and breach and comply with the
terms and conditions herein, the CITY shall have the right to terminate this Agreement by
giving written notice to the Chairman of the Board of Selectmen of the TOWN. Such
termination shall be effective upon receipt of this notice.

Municipal Solid Waste Agreement
City of Lebanon, NH and Town of Cornish, NH

Page 4 of 7
Lebanon City Council
July 24, 2019
Page 68

8.

Town's Share of Closure, Monitoring, Tong-Term Maintenance and Remediation: The CITY
shall establish financial assurance closure sinking funds intended to fund the reasonably
expected costs of closure construction of each phase and environmental monitoring and longterm minor maintenance for a minimum period of 30 years or longer period as determined by the
CITY, after closure from tipping fees paid under the terms of this Agreement. The TOWN shall
be responsible for its pro rata share by total tonnage of any lined landfill closure, monitoring or
long-term maintenance costs in excess of the total amounts accumulated by the CITY in closure
sinking funds, and for any remediation costs. The TOWN's total tonnage for the purposes of
this closure obligation shall include both tonnage delivered directly by the TOWN for which the
TOWN pays, and tonnage generated within the TOWN delivered and paid for by certified waste
transporters. The pro rata share calculated herein shall be calculated beginning with the initial
operation of Phase 2-A of the lined landfill. Excess closure, monitoring, long-term maintenance,
and remediation costs incurred for the Unlined Landfill beyond those funds accumulated for
these purposes for the Unlined Landfill shall be an estimated tonnage pro rata basis by those
TOWNS which contributed waste to the Unlined Landfill. In addition to the TOWN'S share of
closure costs as set forth herein, the TOWN shall be liable for the expenses described in
paragraph 10 below.

9.

TOWN's Obligation to Meet Recycling Goals and Provide Recycling Reports: The TOWN
must comply, and must document its compliance, with the requirements of NH RSA 149-M:2I., which reads as follows:
“149-M: 2 Waste Reduction Goal I. The general court declares its concern that there are environmental and economic issues
pertaining to the disposal of solid waste in landfills and incinerators. It is important to reserve
landfill and incinerator capacity for solid wastes which cannot be reduced, reused, recycled
or composted. The general court declares that the goal of the state, by the year 2000, is to
achieve a 40 percent minimum weight diversion of solid waste landfilled or incinerated on a
per capita basis. Diversion shall be measured with respect to changes in waste generated and
subsequently landfilled or incinerated in New Hampshire. The goal of weight diversion may
be achieved through source reduction, recycling, reuse, and composting, or any combinations
of such methods. The general court discourages the disposal of recyclable materials in
landfills or processing of recyclable materials in incinerators.”
A.

The TOWN must provide for, or document the existence of, an active public or private
recycling program available to all residents and businesses in the municipality and
capable of meeting the requirements of NH RSA 149-M:2-I for the period during which
waste generated within the TOWN is disposed at the Landfill.

B.

As a condition precedent to disposing of solid waste generated within the TOWN in
Phase 2 of the Landfill, the municipality must submit a brief letter report to the CITY
describing the active recycling programs available to residents, and providing a plan for
meeting a 40 percent waste reduction. The letter report shall also provide a plan for
continued compliance with the requirements of NH RSA 149-M: 2-I over the life of the
Phase 2 landfill.

C.

By no later than March 2 of each year, the TOWN shall provide to the CITY a brief
summary of the tonnage of solid waste which was recycled, reused, composted or source
reduced in the previous calendar year,

D.

The CITY will forward reports submitted by the municipality to the NH Department of
Environmental Services. The CITY shall provide to the TOWN any review comments
from the NH Department of Environmental Services with respect to the municipality's
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compliance with the provisions of NH RSA 149-M:2-I for appropriate and timely
response or action by the TOWN. The TOWN, and not the CITY, shall be responsible
for documenting the TOWN's statutory compliance.
10.

Liability and Indemnification: The TOWN agrees to indemnify and hold harmless the CITY
from and against any and all claims, expenses and liabilities, including costs and attorney's fees
which the CITY shall incur by virtue of any act or omission of the TOWN, its employees,
agents or licensees. The TOWN shall also be responsible for and shall indemnify and hold the
CITY harmless from all claims, expenses, and liabilities arising in connection with the disposal
of Unacceptable Waste including Hazardous Waste in the LANDFILL by its employees, agents,
or licensees or by any person or entity disposing of Unacceptable Waste including Hazardous
Waste which was generated, treated or stored within the TOWN or which any other ways
originated from within the TOWN, regardless of the identity of the person or entity disposing of
the Unacceptable Waste including Hazardous Waste and whether such waste belonged to the
TOWN or some other person or entity. In the event the CITY is unable to determine the origin of
the Unacceptable Waste including Hazardous Waste, the TOWN shall be responsible for and
shall indemnify and hold the CITY harmless from any claims, expenses, and liabilities including
Hazardous Waste arising from the operation of the LANDFILL, such liability shall be prorated
among all of the towns and cities using the LANDFILL based upon the respective percentages of
use. This covenant shall continue notwithstanding the termination of the Agreement.

11.

Effective Date of This Agreement: To the extent the TOWN has been disposing of its solid
waste in the LANDFILL prior to the signing of this Agreement, the TOWN agrees that the
terms and conditions of this Agreement, other than paragraph 4 (Cost of Service), apply not
only for the term as described in paragraph 6 but also for any prior use up to and including the
date of this Agreement.

12.

Acknowledgement of Town’s Responsibilities: The signing of this Agreement by the TOWN
acknowledges the TOWN's responsibility for the TOWN's share of closure costs as described
in paragraph 8 and the TOWN's pro rata share of any expense incurred by the CITY as a result
of liabilities arising from the operation of the LANDFILL as described in paragraph 10.

13.

Non-Compete Clause: The TOWN hereby agrees not to take any action to contract with an
alternate waste disposal facility, or to provide for the construction of a solid waste disposal
facility, during the effective term of this Agreement. If the TOWN takes either such action, this
Agreement may be terminated with no notice by the CITY, and the CITY shall be compensated
by the TOWN for any consequential damages to the CITY directly or indirectly caused by the
TOWN’S breach of this non-compete agreement.

14.

Certified Waste Transporters: Any private hauler providing the required insurance certificates
as outlined in Chapter 97, in good standing with respect to payment of tipping fees and other
requirements of this Agreement and Chapter 97, and delivering Acceptable Waste reported to be
generated within TOWNS having entered into a Solid Waste Agreement with the CITY shall
be deemed by the CITY to be a certified waste transporter.
It shall not be the CITY's responsibility to determine the actual source of Acceptable Waste
delivered by certified waste transporters.
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Dated the date and year as written on the first page.
CITY OF LEBANON, NH
by:

TOWN OF CORNISH, NH
by:
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